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ABSTRACT | OZET

In this study, the problems that arise in practice regarding the secrecy

patent in Turkish law are pointed out by taking into account the United

States of America (“USA”) practice.

Bu calismada, ABD uygulamasi da dikkate alinarak Tiirk hukukunda gizli
patente iliskin uygulamada karsilasilan problemlere isaret edilmektedir.
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I.INTRODUCTION

Products created as a result of individuals’
mental activities are commonly referred to as
intellectual property products; products that
are based on known knowledge and form a
solution in an unknown, technical field are
considered industrial property productsina
specific sense. Industrial property products
include patents, utility models, trademarks,
designs, integrated topographies, breeders’
rights, geographical indications, etc. Among
these, a patent refers to a new, industrially
applicable and inventive product that is a
solution or a process that is itself a solution. A
patentis a legal right granted to the inventor
as aresult of a patent application. If the own-
er of an invention that can be used in a tech-
nical field is convinced that his/her invention
is patentable, s/he will file a patent applica-
tion and explain his/her invention in detail.
The process of obtaining a patent consists
of two separate stages: the patent applica-
tion and the patent application process. Itis
necessary to pay attention to the claims and
the specification, which should be included
in the patent application. After the patent
application is filed, the Turkish Patent and
Trademark Office (“TurkPatent”) conducts
patentability examination. Depending on the
type of patent, the examination procedures
may vary. If, during the formal examination,

I. GiRiS

Kisilerin zihni faaliyetleri neticesinde olusan
uranler genel olarak fikri mulkiyet uranleri
olarak adlandirilmakta; bilinen bir bilgiden
hareketle bilinmeyen, teknik alana yonelik,
bir ¢6zumu olusturan urunler 6zel anlamda
sinai mulkiyet urant kabul edilmektedir. Si-
nai mulkiyet Granleri patent, faydali model,
marka, tasarim, entegre topografya, islahgi
hakki, cografi isaretten vb. ibarettir. Bunlar-
dan patent; yeni, sanayiye uygulanabilir ve
bulus basamagi olan ¢6zum niteliginde bir
uranu ya da bizzat ¢6zum mahiyetindeki
yontemi ifade eder. Patent, bulus sahibi olan
kisiye patent basvurusu neticesinde taninan
mesru bir haktir. Teknik alanda kullanilabilir
bir bulus sahibinin bulusunun patentlene-
bilirligine kanaat getirdiginde patent basvu-
rusu gerceklestirecek, bu basvuruda bulu-
sunu detaylica anlatacaktir. Patent edinme
sUreci, patent basvurusu ve patent bagvuru
sureci olarak iki ayri agsamadan olusur. Pa-
tent basvurusunda yer almasi gereken hu-
suslardan istemlere ve tarifnameye dikkat
edilmesi gerekmektedir. Patent basvurusu
gerceklestirildikten sonra Turk Patent ve
Marka Kurumu (“TurkPatent”) nezdinde
patentlenebilirlik kriterleri cercevesinde
patente iliskin incelemeler gerceklestirile-
cektir. Patentin turune gore yapilacak ince-
lemelerde degisiklik olabilir. Sekliinceleme
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TurkPatent is of the opinion that the patent
application will be important for national se-
curity, the process regarding the application
will be stopped. This is the type of secrecy
patent where the importance of the patent
application in terms of national security is
questioned. Due to the non-publication
of the information concerning the patent
application for which a secrecry decision
has been made and the suspension of the
proceedings concerning the application, it
has become difficult for the patent holder to
protect the absolute rights arising from the
invention against the infringing acts of third
parties.

Under the Industrial Property Law No. 6769,
one of the issues regulated is the secrecy
patent. Although the doctrine refers to the
secrecy patent as a type of patent, the main
feature of the secrecy patent is the differ-
ence in the patent registration procedure for
national security purposes. The existence of
special provisions regarding the secret pat-
entin the legislation raises various problems,
such as whether the general provisions can
be applied in cases such as patent infringe-
ment or patent violation, and if so, how they
will be applied. On the other hand, the eval-
uations in the doctrine regarding the secre-
cy patent in the Turkish patent law are not
sufficient.

sirasinda TurkPatent tarafindan patent bas-
vurusunun milli gavenlik agisindan énemli
olacag@ina kanaat getirilirse basvuruyaiiligkin
surec durdurulacaktir. iste patent basvuru-
sunun milli gavenlik agisindan éneminin
sorgulandig tar gizli patenttir. Gizlilik karar
verilen patent basvurusuna iligkin bilgilerin
yayinlanmamasi ve basvuruyaiiliskin strecin
durdurulmasi sebebiyle patent hakki sahi-
binin, bulus tUzerinde sahip oldugu mutlak
haklari aguncu kisilerin ihlal teskil eden ey-
lemlerinden korumasi guclesmistir.

6769 sayili Sinai Mulkiyet Kanunu tahtinda
duzenleme altina alinan hususlardan birisi
de gizli patenttir. Her ne kadar doktrinde giz-
li patent bir patent tura olarak ifade edilse
de, aslinda gizli patente iliskin temel husu-
siyet, milli guvenlik amaciyla patent tescil
surecindeki farkliliktir. Mevzuatta gizli pa-
tente iliskin 6zel hukamlerin varligi, patent
ihlali veya patent tecavuzu gibi durumlarda
genel hakumlerin uygulanip uygulanama-
yacagl, uygulanacak olmasi ihtimalinde ise
nasil uygulanacagdi seklinde cesitli sorunla-
r gundeme getirmektedir. Ote yandan Turk
hukukunda gizli patente iliskin doktrinde
yer alan degerlendirmeler de yeterli degildir.

Calismada oncelikle, Turk patent hukuku
cercevesinde patent kavramiile patent edin-
me sureci aciklanacak; daha sonra, patent

MAKALELER

2024 SUMMER



ARTICLES

PART 11

FOOTNOTE

1 Dated 13.12.1951, Official Gazette
No. 7981 (OG).

2 Safak N. Erel, Turk Fikir ve Sanat
Hukuku, Yetkin Yayinlari, Ankara, 2009,
p. 25-27.

3 Nusin Ayiter, Hukukta Fikir ve
Sanat Urunleri, S Yayinlari, Ankara,
1981, p. 11.

4 Dated 27.06.1995, OG No. 22326.

5 Tolga Akay, Osmanli Devleti'nde
Patent Sisteminin Gelisimi, Legal Fikri
ve Sinai Haklar Dergisi, Vol. 11, Is. 44,
2015, p. 25.

6 https://www.wipo.int/patents/en/
(Access date: 21.01.2024).

7 Agreement On Trade-Related As-
pects Of Intellectual Property Rights
(TRIPS Agreement 1994).

8 Ugur Colak, Turk Patent Hukuku, 1.
Edition, Ankara 2022, p. 224.

9 Rauf Karasu/ Cahit Suluk/ Temel
Nal, Fikri Mulkiyet Hukuku, 7. Edition,
Ankara 2023, p. 258.

10 Onur Sari, “Turkpatent Kurumu
Nezdinde Patent Edinme Surecinin
Hukuki Degerlendirmesi”, Turkiye Ba-
rolar Birligi Dergisi, Is. 144, 2019, p. 301.

11 Mevci Ergun, Yan Sanayide Fikri
Mulkiyet Hukuku Uygulama Kilavuzu,
1.Edition, Ankara 2023. p. 645.

12 Sari, p. 300.

13 For the subjects that cannot be
granted a patent because they are not
considered as inventions and for the
inventions that cannot be protected
by patent although they are inven-
tions, kindly see: Turk Patent ve Mar-
ka Kurumu, Patent Basvuru Kilavuzu,
2023, https://www.turkpatent.gov.tr/
patent-ve-faydali-model (Access date:
21.01.2024).

GS| ARTICLETTER

ASSESSMENT OF THE PLACE OF SECRET PATENTS IN THE TURKISH

INDUSTRIAL PROPERTY LAW AND ITS APPLICATION

The study firstly explains the concept of pat-
ent and the process of obtaining a patent
under the Turkish patent law, and then ex-
amines the provisions of the secrecy patent,
which is one of the patent types regulated
in the legislation. Finally, infringement of the
rights of the inventors subject to the secrecy
decision are discussed and the results of the
study are summarised in the conclusion.

Il. GENERAL OVERVIEW
OF PATENTS UNDER
TURKISH LAW

Individuals have the status of in rem rights in
products, which are intangible goods creat-
ed by their intellectual efforts. The Industrial
Property Law No. 6769' (“Code No. 6769")
regulates industrial property rights such as
patents, utility models, trademarks, designs
and geographical indications? Unlike copy-
right works, which have an intellectual prop-
erty character, industrial property products
are technical in nature. In other words, they
are related to industry and technology?.

A. The Concept of Patent

The wording of a patent, known as ihtira be-
rati in Ottoman Turkish, was introduced into
Turkish society in the 19th century. The first
law on the protection of patentable inven-
tions was the Ihtira Berat Law of 1879. The
Ihtira Berat Law was replaced by the Decree
Law* No. 551 on the Protection of Patent
Rights®. Eventually, the Decree Law on the
Protection of Patent Rights was repealed and
patent law in the field of industrial property is
governed by the prevailing Code No. 6769.
In this respect, the first source of reference for
the concept and provisions of patents is the
Code No. 6769.

The first paragraph of Article 82 of the Code
No. 6769 regulates patentable inventions
and specifies non-patentable inventions.
Accordingly, it is accepted that patents
may be granted for inventions in all fields
of technology, provided that they are new,
involve an inventive step and are capable
of industrial application. According to the
World Intellectual Property Office ("WIPQ"),
a patent is generally defined as an exclusive
right® granted for an invention consisting of
a product or process that provides a new
way of doing something or a new technical
solution to a problem. Article 27 of the World
Trade Organisation Agreement on Trade-Re-

turlerinden gizli patentin mevzuatta duzen-
lenen hukumleri incelenecektir. Son olarak,
gizlilik kararina konu olan buluslara yonelik
hak ihlalleri ele alinacak; calismada ulasilan
neticeler sonu¢ kisminda 6zetlenecektir.

Il. TURK HUKUKU CERGE-
VESINDE PATENTLERE
GENEL BAKIS

Bireylerin fikri ¢cabalarn ¢ercevesinde olus-
turduklar gayri maddi mal olan urunler
Uzerinde ayni hak statisunde haklari bulun-
maktadir. 6769 sayili Sinai Mulkiyet Kanunu
("SMK")" patent, faydali model, marka, tasa-
nm ve cografi isaret gibi sinai mulkiyet hak-
larini duzenlemektedir?. Bedii vasfi bulunan
telif hakkr eserlerinin aksine sinai mulkiyet
uranleri teknik nitelikte arunlerdir. Bir diger
ifade ile sanayiyi ve teknolojiyi ilgilendirmek-
tedirler.

A. Patent Kavrami

Osmanli Turkcesinde karsiligi ihtira berati
olarak bilinen patent kavrami Turk toplumu
tarafindan 19. yuzyilda taninmistir. Patent ni-
teligine haiz buluslarnin korunmasinailigkin itk
kanun 1879 tarihli ihtira Berati Kanunu'dur.
intira Berati Kanunu’nun yerini 551 sayili Pa-
tent Haklarninin Korunmasi Hakkinda Kanun
Hukmunde Kararname* almistir®. Nihayet, Pa-
tent Haklarinin Korunmasi Hakkinda Kanun
Hukmunde Kararname yururlukten kaldinl-
mis olup sinai mulkiyet kapsaminda patent
hukuku, yarurlukte olan SMK ile duzenleme
altina alinmigtir. Bu itibarla, patent kavramive
hukumleriigin ilk muracaat kaynagi SMK'dir.

SMK'nin 82. maddesinin birinci fikrasinda
patentlenebilir buluslar duzenlenmekte olup
maddenin devaminda hangi tur buluslarin
patentlenebilir olmadigi da belirtilmektir.
Buna gore; teknolojinin her alanindaki bulus-
lara yeni olmasi, bulus basamagi icermesi ve
sanayiye uygulanabilir olmasi sartiyla patent
verilebildigi kabul edilmektedir. Dunya Fikri
Mulkiyet Ofisi'ne (“WIPQ") gore ise patent,
genel olarak bir seyi yapmanin yeni bir yo-
lunu veya bir soruna yeni bir teknik ¢ozamu
sunan bir urtin veya surecten ibaret bulusa
verilen munhasir bir hak® olarak tanimlamak-
ta olup, Dunya Ticaret Orgutu Ticaretle Bag-
lantili Fikri Mulkiyet Haklari Anlagmasi'nin
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lated Aspects of Intellectual Property Rights
("TRIPS") provides that patents may be grant-
ed forany invention relating to any product or
process in any field of technology, provided
that itis new, involves an inventive step and is
susceptible of industrial application’.

In parallel with the legislation, there are doc-
trinal explanations of the concept of a patent.
In any field of technology, it is accepted that
any invention relating to a product or process
which (i) is new, (ii) involves an inventive step
and (iii) is susceptible of industrial applica-
tion shall be considered as a patent®. In this
respect, firstly it is necessary to determine
whether an intellectual product is an inven-
tion or not. For a product to be aninvention, it
must be of a technical nature, and inventions
outside the technical field are not protected
by patent rights. For example, a model de-
veloped in the social sciences as a result of
long efforts in the financial sector does not
have a technical character®. The technical
nature of an invention can be understood as
the creation of an applicable, concrete and
reproducible solution by using the forces of
nature™. It can be considered that the main
purpose of patent law is to protect the right of
ownership of intellectual products that have
economic value as a result of technological
progress, as well as to cumulatively increase
the contributions to industry.

B. Patent Right

Registration of the patent right has a consti-
tutive effect on the right to the patent and an
explanatory effect on the right to the inven-
tion™. Within the scope of the patent right,
the inventor is provided with protection of
the intellectual rights to the invention pre-
sented to society for industrial use'. In this
respect, the patent application procedure
and the scope of the finally registered patent
are important for the inventor.

1. Patent Registration Process

a. Patent Application

It was stated that the invention candidate to
be patented should meet the criteria of nov-
elty, inventive step and industrial applicabil-
ity. These criteria are defined in the guide-
line™ published by TurkPatent, where the
patent application is filed, as follows “Nov-
elty: It means that the invention did not pre-
viously exist anywhere in the world, i.e. it is

UYGULAMADAKI YERI HAKKINDA BiR DEGERLENDIRME

("TRIPS”) 27. maddesinde patentlerin yeni
olmalari, yaratici bir adim, bir bulus basama-
di icermeleri ve sanayide uygulanabilmeleri
kosuluyla, teknolojinin her alaninda, trdnlerle
veya usullerle ilgili her tarld bulus i¢in verile-
bilecegi duzenlenmektedir’.

Mevzuattaki duzenleme ile paralel olarak
doktrinde patent kavramina iliskin agiklama-
lar yer almaktadir. Teknolojinin her alaninda,
arain veya usule iliskin; (i) yeni (i) bulus basa-
magina sahip ve (iii) sanayiye uygulanabilir
her tarld bulusun patent olarak degerlendi-
rilecegi kabul edilmektedir®. Bu itibarla 6n-
celikle bir fikri Granun bulus olup olmadigi-
nin belirlenmesi gerekmektedir. Bir Grinun
bulus olabilmesi icin teknik nitelige sahip
olmasi gerekmektedir, teknik saha digindaki
buluslara patent hakki kapsaminda koruma
saglanmayacaktir. Ornegin, sosyal bilimler
kapsaminda finans sektérinde uzun ugras-
lar neticesinde gelistirilen bir modelin teknik
mabhiyeti bulunmamaktadir®. Bulusun teknik
mahiyette olmasi, tabiat guclerinden yararla-
nilarak, uygulanabilir, somut sonu¢ meyda-
na getirebilir ve tekrarlanabilir bir ¢ézamun
olusturulmasi seklinde anlasilabilir™. Patent
hukukunda temel maksadin teknolojik ilerle-
meler neticesinde ekonomik degeri bulunan
fikri aranlerin hak sahipliginin korunmasinin
yani sira sanayiye yonelik katkilarin kamulatif
olarak artirlmasi oldugu dusunulebilir.

B. Patent Hakki

Patent hakkinin tescili kisiye patent Uzerinde-
ki hakki bakimindan kurucu nitelikte, bulus
uzerindeki hakki bakimindan ise aciklayici
nitelikte etkiye sahiptir'’. Patent hakki kap-
saminda bulus sahibine, sanayide kullanim
sebebiyle topluma arz edilen bulus Uzerinde-
ki fikri haklarin korunmasi saglanmaktadir2.
Bu itibarla, patent basvuru sureci ve nihayet
tescil edilen patentin kapsami bulus sahibi
bakimindan 6nem arz etmektedir.

1. Patent Edinme Sireci

a. Patent Basvurusu

Patent olmaya aday bulusun yenilik, bulus
basamagi ve sanayiye uygulanabilirlik kri-
terlerine sahip olmasi gerektigi belirtilmisti.
isbu kriterler patent bagvurusunun gergek-
lestirilecegi TurkPatent tarafindan yayinla-
nan kilavuzda'®, “Yenilik: Bulusun dlinya ¢a-
pinda daha énce var olmamasi yani teknigin
bilinen durumuna dahil olmamasi anlamina
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not part of the current state of the art. Unlike
patents, the utility model is not expected to
exceed the state of the art in terms of novelty
in relation to the invention’s subject matter.

Inventive Step: This means that the inven-
tion is of such a nature that it cannot be
clearly deduced from the state ofthe art by a
person skilled in the relevant technical field.

Industrial applicability: It means that the
invention can be made, applied or used in
any branch of industry, including agricul-
ture.”

The patent application file consists of ap-
plication form, description, claims, abstract
and figures. In the description included in
the patent application file, it is recommend-
ed that the technical field to which the
invention relates, prior art - similar inven-
tions, technologies or products - and the
innovations, advantages, disadvantages
eliminated or problems solved compared
to the technology or products in the prior
art should be included. In addition, if there
are drawings, it is also recommended to ex-
plain the figures in these drawings and the
elements indicated by reference marks in
the figures™.

The claims, one of the elements of the pat-
ent application, express the part of the in-
vention for which protection is demanded.
The patent application process will begin
after all information/ documents required in
the patent application have been submitted
to TurkPatent.

b. Patent Application Process

In order for a patent application to be sub-
jected to formal examination before TurkPat-
ent, the elements of the application must be
completed or complete. It is possible for the
applicant to complete the elements found
to be missing during the formal examination
within two (2) months. In fact, if the missing
elements are not completed, the patent ap-
plication will be removed from the process.
For the patent application that has passed
the formal examination, a search request
must be filed within twelve (12) months if it
was not requested during the filing process.
Again, if the search request is not made with-
in the time limit, or if the fee associated with
the request is not paid, the patent application
will be removed from the process'®.

gelir. Patentten farkli olarak faydali modelin
yenilik degerlendirmesinde, bulus konusu-
na iliskin olarak yenilik kriterinde teknigin
bilinen durumunun asmasi beklenmez.

Bulus Basamagi: Bulusun, ilgili oldugu
teknik alanda uzman bir kisi tarafindan tek-
nigin bilinen durumundan asikar bir sekilde
clkarilamayacak nitelikte olmasi anlamina
gelmektedir.

Sanayiye Uygulanabilirlik: Bulugsun tarm
dahil sanayinin herhangi bir dalinda dretilebi-
lir, uygulanabilir veya kullanilabilir nitelikte ol-
masi anlamina gelir.” seklinde izah edilmistir.

Patent basvuru dosyasi; basvuru formu, ta-
rifname, istemler, 6zet ve varsa resimlerden
olugmaktadir. Patent bagvuru dosyasinda
yer verilen tarifnamede, bulusun hangi tek-
nik alanlailgili oldugu, teknigin bilinen duru-
munun ne oldugu -benzer bulus, teknolojiya
da urunler- ve teknigin bilinen durumundaki
teknoloji ya da urtnlere kiyasla getirdigi ye-
nilikler, sagladigi avantajlar, ortadan kaldirdi-
§1 dezavantajlar veya ¢6zdugu problemlerin
yer almasi tavsiye edilmektedir. Ek olarak,
sayet resim var ise tarifnamede, bu resimler-
deki sekillerin ve sekillerdeki referans isaret-
leri ile gosterilen unsurlarin agiklanmasi da
oOnerilmektedir™.

Patent bagvurusunun unsurlarindan istemler
ise bulusun korunmasi talep edilen kismini
ifade etmektedir. Patent bagvurusunda yer
almasi gereken butun bilgi/ belgelerin Turk-
Patent’e ibraz edilmesinden sonra patent
basvuru sureci baslayacaktir.

b. Patent Basvuru Sireci

Bir patent bagvurusunun TurkPatent nezdin-
de sekli incelemeye tabi tutulmasi i¢in bas-
vuru unsurlarinin tam ya da tamamlanmis ol-
masi gerekmektedir. Sekliinceleme sirasinda
eksik oldugu tespit edilen unsurlarin iki (2)
ay icerisinde basvuru sahibine tamamlattiril-
masl mumkundur. Nitekim eksik unsurlarin
tamamlanmadigi durumda patent bagvurusu
islemden kaldinlacaktir. Sekli incelemeden
gecen patent basvurusu icin sayet basvuru
esnasinda talep edilmediyse on iki (12) ay
icerisinde arastirma talebinde bulunulmasi
gerekmektedir. Yine, suresi icerisinde aras-
tirma talebi sunulmaz ya da talebe iliskin Gc-
ret 6denmez ise patent basvurusu islemden
kaldinlacaktir™.
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Before TurkPatent, the search report is con-
sidered as the first stage in deciding the fate
of the patent application. In the above-men-
tioned report, the closest prior art documents
within the technical scope of the subject
matter of the invention are listed. After notifi-
cation of the search report to the applicant,
the applicant must request an examination
of the patent application within three (3)
months from the date of notification of the
search report. In addition to the request, the
applicant may submit counter-opinions on
the search report and make amendments to
the specification and claims.

The patent application will be published
within eighteen (18) months from the date
of filing. If the applicant has requested ear-
ly publication, the patent application will be
published in the Official Patent Bulletin of
TurkPatent after the form of the patent appli-

cation has been examined, without waiting
for eighteen (18) months. It is possible for
third parties to submit comments on the said
patent application after the publication of it
in the Bulletin. In any case, the patentability
of the patent application, if it is decided to
proceed, will be finally decided during the
examination phase.

At the examination stage, the documents
contained in the search report are exam-
ined to determine whether the patent ap-
plication meets the criteria for patentability.
If the result of the examination is favourable,
the applicant is notified of the decision to
grant a patent, together with a detailed ex-
amination report. If, on the other hand, the
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TurkPatent nezdinde arastirma raporu, pa-
tent basvurusunun akibeti hakkinda verile-
cek kararailigkin ilk asama olarak goéralmek-
tedir. Anilan raporda bulus konusuna iligkin
teknik kapsaminda bilinen durumdaki en
yakin dokumanlar listelenmektedir. Arastir-
ma raporunun basvuru sahibine tebliginin
ardindan basvuru sahibinin; patent basvu-
rusunun arastirma raporunun tebliginden
itibaren ¢ (3) ay igerisinde inceleme tale-
binde bulunmasi gerekmektedir. Bagvuru
sahibi talebinin yani sira aragtirma raporuna
iliskin karsi goruslerini sunabilecek, tarifna-
me ve istemlerde degisiklik yapabilecektir.

Patent basvurusunun yayimi basvuru tari-
hinden itibaren on sekiz (18) ay icerisinde
gerceklesecektir. Basvuru sahibi erken ya-
yim talebinde bulundu ise on sekiz (18) ayin
gecmesi beklenmeksizin TurkPatent Resmi
Patent Bulteni’'nde patent basvurusu sekli in-

celemenin akabinde yayimlanacaktir. Anilan
yayina iligkin tguncu kisilerin, patent basvu-
rusunun yayiminin ardindan gorus sunabil-
mesi mumkundur. Her halukarda devamina
karar verilen patent basvurusunun nihai ola-
rak inceleme asamasinda patentlenebilirligi-
ne karar verilecektir.

inceleme asamasinda, patent basvurusunun
patentlenebilirlik kriterlerine haiz olup olma-
digi arastirma raporunda yer alan belgeler
de dikkate alinarak degerlendirilir. inceleme
sonucu olumlu ise detayli bir inceleme ra-
poru ile birlikte patent verilme karari basvu-
ru sahibine bildirilir. Ote yandan, inceleme
sonucu olumsuz ise basvuru sahibi ile pa-
tentin verilememe nedenlerinin gerekcele-

MAKALELER

DiPNOT

14 Turk Patent ve Marka Kurumu,
Patent Basvuru Kilavuzu, 2023, https://
www.turkpatent.gov.tr/patent-ve-fay-
dali-model (Erisim tarihi, 21.01.2024).

15 Turk Patent ve Marka Kurumu, Pa-
tent Bagvuru Kilavuzu, 2023.

2024 SUMMER



ARTICLES

PART 11

FOOTNOTE

16 Turk Patentve Marka Kurumu, Pat-
ent Basvuru Kilavuzu, 2023.

17 Unal Tekinalp, Fikri Mulkiyet
Hukuku, Vedat Kitapgilik, 5. Baski, Is-
tanbul, 2012, p. 596.

18 Sari, p. 305.

19 Zehra Enligtin, “Ulusal Basvu-
ru ve Yurtdisi Basvurusu Olarak Gizli
Patent ve Uygulama Guglukleri”, Fikri
Gundem, Is. 23, 2022, p. 36.

20 Enligin, p. 35.

GS| ARTICLETTER

ASSESSMENT OF THE PLACE OF SECRET PATENTS IN THE TURKISH

INDUSTRIAL PROPERTY LAW AND ITS APPLICATION

result of the examination is unfavourable,
the applicant will receive a communication
setting out the reasons for the non-granting
of the patent and the grounds on which it
is based. In response to this natification,
the applicant is expected to file a count-
er-opinion or make amendments that do not
exceed the scope of the application, pro-
vided that the total number of amendments
does not exceed three. If there is no reply to
the notifications sent by TurkPatent within
three (3) months or if no amendments are
made within two (2) months, the applica-
tion shall be deemed to be withdrawn.

If, as a result of the examination report, it
is decided to grant a patent, this decision
is notified to the applicant and the patent
application is published in the Official Pat-
ent Bulletin. If no opposition to publication
is received within the six (6) month official
opposition period, the patent application
is registered. If an objection is received
within the official opposition period, an
examination will be carried out by TurkPat-
ent, taking into account the opinions of the
patentee and the requests foramendments
to the patent, if any. A period of three (3)
months shall be granted to the applicant
for submitting the opposition comments or
amendments'®.

c. Patent Types

Patents are divided into three types accord-
ing to their subject matter (process and
product), whether they are supplementary
patents or not, and whether they are secret
or not. Classifying patents according to their
subject matter, in a product patent the in-
vention consists of the product, which is the
solutionitself. In the case of a process patent,
on the other hand, the solution consists of a
series of successive processes and the ele-
ments to be used in these processes.

Another type of patent, the supplementa-
ry patent, is governed by article 123 of the
Code No. 6769 as follows: “The patent appli-
cant may file a supplementary patent appli-
cation to the original patent application for
the protection of inventions which perfect or
improve the invention which is the subject of
the patent and which are in integrity with the
subject matter of the original patent within the
scope of the first paragraph of Article 91""8.
Another type of patent is the secrecy patent.
The evaluations concerning the secret pat-
ent are given under the next heading.

riyle aciklandigi ve bunlarin dayanaklarinin
belirtildigi bir bildirim paylasilir. Bu bildirime
yonelik olarak -toplam u¢ defay gegmemek
sartiyla- basvuru sahibinden karsi gorus
sunmasi veya basvuru kapsamini agmayan
degisiklikler yapmasi beklenmektedir. Turk-
Patent tarafindan gonderilen bildirimlere
ug (3) ay icerisinde donus saglanmaz ya da
degisiklik yapilmasi éngoérulen hususlarda
iki (2) ay icerisinde degisiklik saglanmazsa
basvuru geri ¢cekilmis sayilacaktir.

Sayet inceleme raporu neticesinde patent
verilmesine karar verilir ise bu karar basvuru
sahibine bildirilir ve patent muracaati Resmi
Patent Bulteni'nde yayimlanir. Alti (6) aylik
resmi itiraz suresi icerisinde yayima itiraz
edilmez ise patent muracaati tescil edilmis
olur. Resmi itiraz suresi icinde itiraz gelirse,
patent sahibinin gorusleri ve varsa patentte
degisiklik talepleri de dikkate alinarak, Turk-
Patent tarafindan inceleme gerceklestirilir.
Basvuru sahibine itiraza yonelik kargi goérus
ya da degisiklik talepleri adina taninan g (3)
aylik bir stre bulunmaktadir’e,

c. Patent Turleri

Patentler, konularina gére (usul ve Urin); ek
patent olup olmadigi ve gizli olup olmadigi-
na gore Ug¢ tardur. Konularina goére patent
siniflamasinda uran patentinde bulus, ¢6-
zUmun kendisi olan tranden ibarettir. Usul
patentinde ise birbirini izleyen belirli yontem-
lerin ve bu yontemlerde kullanilacak unsur-
larin yer aldigi bir ¢c6zam bulunmaktadir™.

Diger bir patent turu olan ek patent ise,
SMK'nin 123. maddesinde “Patent basvuru-
su sahibi, patent konusu bulusu mikemmel-
lestiren veya gelistiren ve 91 inci maddenin
birinci fikrasi kapsaminda asil patentin ko-
nusu ile butunlak icinde bulunan buluglarin
korunmast igin islemleri devam eden asil pa-
tent bagvurusuna ek patent basvurusunda
bulunabilir” seklinde duzenlenmektedir.
Patent turlerinden bir digeri gizli patenttir.
Gizli patente iliskin degerlendirmelere bir
sonraki baslikta yer verilmistir.

GIZLI PATENTIN 6769 SAYILI SINAI MULKIYET KANUNU VE

I1l. SECRECY PATENT

A. Regulations Under The
Code No 6769

Article 124 of the Code No. 6769 regulates
in detail the provisions concerning secrecy
of patents. Accordingly, if TurkPatent consid-
ers that a patent application filed with Turk-
Patent according to the above procedures is
important for national security, a copy of the
application will be forwarded to the Ministry
of National Defence (“the Ministry”) for its
opinion and the applicant and its attorney,
if any, will be notified. It is accepted that all
types of applications relating to national se-
curity, whether or not they are related to the
defence industry, may be considered under
the secrecy patent’®.

Whether the patent application qualifies as
a secrecy patent in accordance with the pro-
vision of the above-mentioned article will be
assessed by TurkPatent experts during the
formal examination process and notified to
the Ministry. Even if a search request is re-
ceived without a final return from the Minis-
try regarding the nature of the patent appli-
cation, the search process will not proceed.
Within three (3) months from the notification
sent to the Ministry about the patent applica-
tion, the Ministry must communicate the se-
crecy decision. If the secrecy decision is not
communicated by the Ministry within these
three (3) months or if it is decided that the
patent application does not need to be kept
confidential for national security reasons, the
legal process regarding the patent applica-
tion will be initiated by TurkPatent.

At this point, it should be noted that it is un-
clear under which criteria the evaluation of
the opinion of the TurkPatent regarding the
need to keep the patent application secretin
terms of national security will be made. Sim-
ilarly, there is no clear regulation regarding
the criteria for the actual evaluation to be car-
ried out by the Ministry. There is an opinion
that the issue may lead inventors to refrain
from filing applications in practice?.

After the secrecy decision has been taken by
the Ministry and notified to TurkPatent, the
patent application will be registered as a se-
crecy patent by TurkPatent without any fur-
ther action. The patent applicant is obliged
not to disclose the invention covered by the

UYGULAMADAKI YERI HAKKINDA BiR DEGERLENDIRME

11l. GiZLi PATENT

A. SMK’'da Yer Alan Diizenle-
me

SMK'nin 124. maddesinde gizli patente ilis-
kin hukumler detayli olarak duzenlenmistir.
Buna gore; yukaridaki surecler izlenilerek
TurkPatent nezdinde gerceklestirilen bir
patent basvurusunun TurkPatent tarafindan
milli guvenlik acisindan énem tasidigi ka-
nisina varilirsa basvurunun bir sureti gorus
alinmak uzere Milli Savunma Bakanligina
(“Bakanlik”) iletilecek ve durum basvuru sa-
hibine ve varsa vekiline bildirilecektir. Savun-
ma sanayisini ilgilendirip ilgilendirmedigine
bakilmaksizin milli gvenlige iliskin her tarlu
basvurularin gizli patent kapsaminda deger-
lendirilebilecegi kabul edilmektedir’®.

Patent basvurusunun anilan madde hukmu
uyarinca gizli patent niteligine sahip olup ol-
madig, sekliinceleme surecinde TurkPatent
uzmanlari tarafindan takdir edilip Bakanliga
bildirilecektir. Bakanliktan patent basvuru-
sunun niteligine iliskin nihai donus gelmek-
sizin arastirma talebi alinsa dahi arastirma
sUrecine gecilmeyecektir. Patent basvurusu
hakkinda Bakanliga gonderilen bildirimden
itibaren Gg (3) ay igerisinde Bakanligin gizlilik
kararini iletmesi gerekmektedir. Bu t¢ (3) ay
icerisinde Bakanlik tarafindan gizlilik karari
iletilmez ya da patent basvurusunun milli
guvenlik saiki ile gizli tutulmasi gerekmedi-
gine karar verilir ise TurkPatent tarafindan
patent basvurusuna iliskin yasal stre¢ bas-
latilacaktir.

Bu noktada belirtmek gerekir ki, patent bas-
vurusunun milli guvenlik bakimindan gizli
tutulmasi gerektigine iliskin TurkPatent nez-
dindeki kanaat niteligindeki degerlendirme-
nin hangi kriterler ¢ercevesinde yapilacagi
belirsizdir. Benzer sekilde Bakanlik nezdin-
de gerceklestirilecek asil degerlendirmenin
kriterlerine iliskin de acik bir duzenleme bu-
lunmamaktadir. Anilan hususun uygulamada
bulus sahipleri agisindan bagvurudan imtina
edilmesine yol acabilecegi seklinde gorus
bulunmaktadir®.

Bakanlik tarafindan gizlilik karari alinmasi ve
bu kararin TurkPatent’e iletilmesinin ardin-
dan TurkPatent tarafindan patent basvurusu
hicbirislem yapilmaksizin gizli patent olarak
sicile kaydedilir. Patent basvurusu sahibi;
gizli patent basvuru konusu bulusu, yetkisi
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secrecy patent application to unauthorised
persons. In the doctrine, the ambiguity of
the term “unauthorised persons” in the text
of the said article has been criticised and it
has been stated that the authorised persons
may be the military and technical personnel
of the Ministry and the competent officials of
TurkPatent, as well as the inventor?'.

The protection of an invention by patent
is in the economic interest of the inventor.
In fact, the patent right established by the
Code No. 6769 essentially aimes protecting
the economic interests of inventors. Howev-
er, the decision to keep a patent application
secret may harm the economic interests of
the inventor. Therefore, according to the
Code No. 6769, “the patent applicant may
claim compensation from the State for the
period during which the patent application
is kept secret. If the parties cannot agree
on the amount of compensation to be paid,
the amount of compensation shall be de-
termined by the court. The compensation
shall be calculated taking into account the
importance of the invention and the amount
of potential income that the patent applicant
would have received if he had been able to
freely exploit the invention”. However, itis en-
visaged that the right to compensation will
be lost if the patent application, which has
the characteristics of a secrecy patent under
the Code No. 6769, is disclosed through the
fault of the applicant.

The right to compensation granted to the in-
ventor on the basis of the secrecy decision
is calculated on the basis of the possible

olmayan kisiler ile paylasmamak ile yakum-
ludur. Doktrinde anilan madde metninde yer
alan “yetkisi olmayan kisiler”in belirsiz olma-
sielestirilmis olup, yetkisi olan kisilerin bulus
sahibinin yani sira Bakanlik nezdindeki aske-
ri ve teknik personel ile gorevli TurkPatent
yetkilileri olabilecegi ifade edilmistir?’.

Bir bulusun patent kapsaminda korunma-
sinda, bulus sahibinin ekonomik menfaati
bulunmaktadir. Nitekim SMK ile ortaya ko-
nan patent hakki, 6zinde bulus sahiplerinin
ekonomik kazancini koruma amaci tagimak-
tadir. Oysa bir patent basvurusuna iliskin ali-
nan gizlilik karari, bulus sahibinin ekonomik
menfaatini zedeleyebilecektir. Bu sebeple
SMK'ya gore; “patent basvurusu sahibi, pa-
tent bagvurusunun gizli tutuldugu sdre icin,
Devletten tazminat isteyebilir. Odenecek taz-
minat miktari konusunda anlasma saglana-
mazsa tazminat miktari mahkeme tarafindan
belirlenir. Tazminat, bulusun édnemive patent
basvurusu sahibinin onu serbestce kullana-
bilmesi halinde elde edecedi muhtemel geli-
rin miktari g6z éndnde tutularak hesaplanir”.
Bununla birlikte, SMK cercevesinde gizli pa-
tent niteligine sahip patent basvurusunun,
basvuru sahibinin kusuruyla agiklanmasi
halinde tazminat isteme hakkinin ortadan
kalkacagi ongoérulmektedir.

Gizlilik kararn sebebiyle bulus sahibine tani-
nan tazminat hakki, bulus sahibinin bulusu-
nu serbestce kullanmasi durumunda elde
edilebilecek muhtemel gelir esas alinarak
hesaplanacaktir. Fakat, SMK'da 6ngoérul-
mese de bulus sahibine manevi zarar talep
etme hakki taninmasi gerektigi doktrinde sa-

GIZLI PATENTIN 6769 SAYILI SINAI MULKIYET KANUNU VE

income that the inventor could obtain by
freely using his/her invention. However, al-
though it is not provided for in the Code No.
6769, the doctrine argues that the inventor
should be entitled to claim moral damages.
This is because the inventor is likely to suf-
fer from being deprived of the fame that he
deserves, within the limits of the time that s/
he has devoted to his/ her invention and the
mission that s/he has conceived for his/her
invention?2,

Pursuant to the fifth paragraph of article 124
of the Code No. 6769, the inventor whose
patent application is included in the scope
of a secrecy patent may apply for permission
to use all or part of his invention. It should be
noted that the said provision is criticised for
its ambiguity in that the permission is subject
to the approval of the Ministry according to
(i) the nature of the invention and (ii) the con-
ditions of the inventor, without any record or
framework. In fact, it can be considered that
the said ambiguity is the part that should be
evaluated, especially in the context of patent
law, inrelation to the principle that the patent
right within the scope of the property right
regulated by article 35 of the Constitution
can be restricted only in the public inter-
est and within the scope of article 13 of the
Constitution. In addition, although there is
no provision in the Code No. 6769 regarding
the procedures to be followed in order to lift
the secrecy decision, it can be argued that
there is a right to apply to the court for the lift-
ing of the secrecy decision, which is a kind
of administrative act within the framework of
the constitutional right to apply to the court
against all kinds of decisions, transactions
and actions of the administration??,

It is stipulated that the applicant shall not
pay any annual fee to TurkPatent during the
period of confidentiality within the scope of
the secrecy patent application. In fact, it is
not reasonable for the inventor to be obliged
to pay an annual fee when the inventor is en-
titled to compensation for the patent appli-
cation during the secrecy period. However,
under the provision in the Code No. 6769
that a declassified patent application shall
be treated as a patent application from the
date of declassification, it is stated that the
annual fees should be paid retroactively?.
Since the patent applicant has no direct
influence over the decision to declassify,
the Ministry’s decision is a direct adminis-
trative decision made again at its request
and without being subject to any time

UYGULAMADAKI YERI HAKKINDA BiR DEGERLENDIRME

vunulmaktadir. Zira, bulusuna ayirdigizaman
ve bulusuna yonelik tasarladigi misyonu ger-
cevesinde bulus sahibinin hak ettigi sohret-
ten mahrum kalacak olmasi nedeniyle elem
duymasi muhtemeldir?2.

SMK'nin 124. Maddesinin besinci fikrasi uya-
rinca patent bagvurusu gizli patent kapsami-
na alinan bulus sahibinin, bulusunu kismen
veya tamamen kullanmak Uzere izin talep
edebilmesi mumkundur. Belirtmek gerekir
ki anilan hukam, iznin herhangi bir kayit ya
da cergeve icermeksizin, (i) bulusun niteli-
gine ve (ii) bulus sahibinin sartlarina gore
Bakanligin iznine bagli tutulmasi belirsizlik
icermesi acisindan elestirilmektedir. Nitekim
Anayasa’nin 35. maddesinde duzenlenen
mulkiyet hakki kapsamindaki patent hakkinin
ancak kamu yarari geregince ve Anayasa 13.
madde 6élcusuinde sinirlanabilecedi ilkesinin
patent hukuku baglaminda 6zellikle deger-
lendirilmesi gereken kismin anilan belirsizlik
oldugu dusunulebilir?.

Ayrica, gizlilik kararinin kaldirilmasi adina iz-
lenecek yollara iliskin SMK'da herhangi bir
duzenleme yer almamakla birlikte, idarenin
her turla karar, islem ve eylemlerine karsi
yasa yoluna basvurulabilmesi seklindeki
anayasal hak cercevesinde bir tur idariiglem
olan gizlilik kararinin kaldirilmasina yonelik
mahkemeye basvurma hakki bulundugu
savunulabilecektir?’. Basvuru sahibinin gizli
patent basvurusu kapsaminda gizli kalinan
sure boyunca, TurkPatent’e yillik tcret 6de-
meyecedi duzenlenmektedir. Nitekim bulus
sahibinin gizli tutulan sare i¢in patent bagvu-
rusuna iliskin tazminat hakkina sahip oldu-
gu durumda yillik tcret 6demekle yukamla
tutulmasi makul degildir. Bununla birlikte
SMK’da yer alan gizliligi kaldinlmis bir patent
basvurusunun, gizliligi kaldirildigi tarihten
itibaren patent basvurusu olarak islem goére-
ce@ihukmu cercevesinde yillik Ucretlerin ge-
riye donuk olarak 6denmesi gerektigi ifade
edilmistir®®. Bu noktada, geriye donuk olarak
6denmesi gereken yillik Ucretlerin toplu se-
kilde 6denmesine iligkin olarak herhangi bir
yasal duzenleme bulunmamakla birlikte, pa-
tent basvuru sahibinin gizlilik karari alinmasi
hususunda dogrudan bir mtdahalesinin ol-
mamasl, Bakanlik tarafindan verilen kararinin
dogrudan idari bir idari karar olmasi, yine pa-
tent basvurusuna iliskin SMK uyarinca her-
hangi bir stre kisitlamasina tabi olmaksizin
Bakanligin talebi Uzerine ancak TurkPatent
tarafindan bulusun gizliliginin kaldinlmasi
sebebiyle bir anlamda mulkiyet haklari kisit-
lanan basvuru sahibinin patent basvurusunu
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limit under Code No. 6769 with regard to
the patent application. Accordingly, even
though there is currently no legal regula-
tion regarding the lump sum payment of
the annual fees to be paid retroactively, it
can be argued that it is not in accordance
with the principle of equity for the appli-
cant, whose property rights are in a sense
restricted due to the declassification of the
invention by TurkPatent. Moreover, it can
be considered that it is not in accordance
with the principle of the rule of law to make
the patent applicant liable for the payment
of a substantial fee with the subsequent
declassification of the patent application
which has been decided to be secret for
a long time?®,

On the other hand, there is no explicit pro-
vision in the Code No. 6769 as to when the
period of protection of the invention for
which the secrecy decision has been lifted
begins. If the provisionin the Code No. 6769
that a declassified patent application shall
be treated as a patent application from the
date of declassification and the provision
in the second paragraph of the same article
that the proceedings on the application for
which no secrecy confidentiality decision
has been taken shall be evaluated together,
itis seen that there is an invention for which
the proceedings have not yet been initiat-
ed, in other words, the term of protection
has not yet commenced; since the patent
application has not been disclosed to third
parties in accordance with the secrecy de-
cision - since the novelty criterion has not
been eliminated - the protection period has
not started even if it has been filed earlier,
the most reasonable solution to the prob-
lem is not to operate the patent protection
period as long as the patent application is
kept secret and, after the secrecy decision
is terminated, the patent protection period
should be operated from where it left off (by
deducting the period until the secrecy de-
cision regarding the patent application was
made before TurkPatent)?s.

In the Turkish patent law, there are not suf-
ficient regulations regarding the nature and
provisions of the secrecy patent application,
and the evaluations regarding the secrecy
patent in the doctrine have been limited to
the titles of patent types. Patent is identified
with openness in terms of etymology, and
studies on the secret type of patent should
be increased?.

gizlilik karari verilen donemi icin yillik Gcret-
leri 6demesinin hakkaniyet esasina uygun
dusmedigi savunulabilir. Yani sira uzun sure
gizliligine karar verilen patent bagvurusuna
iliskin sonradan gizliliginin kaldirilmasiyla
patent basvurusu sahibinin ciddi bir harg
odeme kulfeti ile sorumlu tutulmasinin hu-
kuk devleti ilkesine uygunluk arz etmedigi
dusunulebilir.

Ote yandan, SMK'da gizlilik karari kaldirilan
bulusa iliskin koruma suresinin ne zaman
baslayacagina iliskin acik hukim bulunma-
maktadir. SMK'da gizliligi kaldirilmis bir pa-
tent bagvurusunun gizliligi kaldinldigr tarih-
ten itibaren patent basvurusu olarak islem
goreceqi hukmu ve ayni maddenin ikinci
fikrasinda yer alan gizlilik karari verilmeyen
basvuruyaiiliskin islemlerin baslatilacagi huk-
mu birlikte degerlendirildiginde henuzislem-
leri baslatilmayan bir diger ifade ile koruma
suresi hentiz baslamamis bir bulusun s6z
konusu oldugu; gizlilik karari uyarinca patent
basvurusunun tcuncu kisilere aciklanmamis
olmasi nedeniyle -yenilik kriterinin ortadan
kalkmamasi sebebiyle- de daha 6nce bas-
vurulmus olsa dahi koruma tarihinin basla-
madigi, konuya iliskin en makul ¢6zUmun
patent bagvurusunun gizli tutuldugu surece,
patent koruma suresinin isletilmemesi ve giz-
lilik kararinin kaldinlmasindan sonra patent
koruma suresinin, kaldigi yerden (TurkPatent
nezdinde patent basvurusuna iliskin gizlilik
karari verilinceye kadar gecen sure mahsup
edilerek) itibaren isletilmeye devam edilmesi
oldugu ifade edilmektedir?.

Turk patent hukukunda gizli patent bagvuru-
sunun niteligine ve hukumlerine dair yeterli
duzenlemeler bulunmadigi gibi doktrinde de
gizli patente iliskin degerlendirmeler patent
turleri bagligrile sinirl kalmistir. Patent, etimo-
lojisi bakimindan acgik olma ile 6zdeslesmis
olup patentin gizli olan turtne iligkin calisma-
lanin artinlmasi gerekmektedir?’.

Gizli patente iliskin genel hukumlerin uy-
gulamada cesitli sekilde gundeme gelme-
si mumkundar. Turkiye'de gerceklestirilen
buluslarin itk kez Turkiye’'de gerceklestirile-
cek basvurulari, SMK'nin 124. maddesinde
duzenlenen hukumlere tabidir. Baska bir ul-
kede basvurusu gercgeklestirilen gizli patent
niteligine sahip bulusun Turkiye'de basvu-
rusunun gergeklestirilebilmesi mumkandur.
Buna iligkin hukumler ise “Savunma ile ilgili
ve ihtira berati isteklerine konu teskil eden
ihtira sirlarinin karsilikli korunmasina iliskin
Anlasma”?¢ uyarinca belirlenmistir. Aslinda
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Itis possible that the general provisions con-
cerning the secret patent may be applied in
practice in different ways. The applications
of inventions made in Turkiye for the first
time in Turkiye are subject to the provisions
of article 124 of the Code No. 6769.

It is possible to file an application in Turkiye
for an invention that has the characteristics
of a secrecy patent applied for in another
country. The provisions in this regard are
determined in accordance with the “Agree-
ment on the mutual protection of invention
secrets related to defence and subject to
patent applications”?. In fact, the men-
tioned agreement only refers to the regis-
tration in Turkiye of patent applications that
are subject to a secrecy decision made in
the contracting countries. The country in
which the invention subject to the secrecy
decision is realized submits the application
to its embassy, the embassy of the foreign
country submits the invention to the Ministry
of Foreign Affairs and the Ministry of Foreign
Affairs submits the invention to TurkPatent.
In order to prepare the application and car-
ry out the procedures before TurkPatent,
one of the patent attorneys holding a NATO
security certificate must be invited to Turk-
Patent and the invention must be submitted
to TurkPatent. TurkPatent will not take any
action after the application and will record
the application as a secrecy patent. In this
sense, it is worth to point out that the deci-
sion on the secrecy of inventions made in
Turkiye before the TurkPatent is made by the
Ministry of National Defence, whereas inven-
tions subject to a secrecy decision made in
NATO member states are registered directly
in the secret patent register by the Ministry of
Foreign Affairs, regardless of the Ministry’s
decision on the secrecy.

Another issue concerns the filing of a pat-
ent application abroad which has been
decided to be secret in Turkiye. According
to article 124/9 of the Code No. 6769, the
inventor may file an application in another
country only within the scope of the right
of permission granted under the Code No.
6769 and may not attempt to file a secrecy
patent application in any country without
the permission of the Ministry. However, if an
application is filed abroad in violation of the
provisions of the Code No. 6769, although
no direct sanction is provided in the Code,
it may be assessed within the scope of the
Turkish Penal Code No. 52372 if the condi-
tions are met.

UYGULAMADAKI YERI HAKKINDA BiR DEGERLENDIRME

anilan sozlesme, yalnizca taraf tUlkelerde
gerceklestirilen gizlilik karari verilmis patent
basvurulannin Turkiye'de tesciline iliskindir.
Gizlilik kararina konu bulusun gerceklestigi
Ulke, basvuru talebini kendi buyukelgiligine
teslim edecek, yabanci ulkenin buyukelgi-
ligi ise bulusu Disisleri Bakanligi'na; Digis-
leri Bakanligi da bulusu TurkPatent’e teslim
edecektir. TurkPatent nezdinde basvuru
hazirlik ve islemlerinin yapilabilmesi icin
NATO guvenlik belgesine sahip patent vekil-
lerinden birinin TurkPatent’e davet edilmesi
ve bulusun teslim edilmesi gerekmektedir.
TurkPatent basvuru sonrasinda herhangi
bir islem yapmayacak, basvuruyu gizli pa-
tent olarak kayitlarina alacaktir. Bu itibarla,
TurkPatent nezdinde Turkiye'de gercekles-
tirilen buluslara iliskin gizlilik karari Milli Sa-
vunma Bakanligi tarafindan verilmekte iken
NATO uyesi ulkelerde gerceklestirilen gizlilik
kararina tabi buluslarin dogrudan Disisleri
Bakanligi vasitasiyla, Bakanligin gizlilik hu-
susunu degerlendirmesine bakilmaksizin,
gizli patent siciline kaydedilmesi dikkat ¢e-
kici gorulebilir.

Bir diger husus, Turkiye'de gizliligine karar
verilmis patent basvurusunun yurtdisinda
basvuruya konu edilmesine iligkindir. SMK
124/9 uyarinca bulus sahibi ancak SMK'da
taninan izin hakki kapsaminda bulusuna
iliskin baska bir ulkede basvuru gercek-
lestirebilecek Bakanligin izni olmayan bir
ulke nezdinde gizli patent basvurusuna
iliskin girisimlerde bulunmayacaktir. Bu-
nunla birlikte, SMK hukamlerine aykiri ola-
rak yurtdisinda basvuru yapilmasi halinde
bahse konu fiile iliskin SMK'da dogrudan
bir mueyyide 6ngoérulmemis olmakla birlik-
te sartlarin saglanmasi halinde 5237 sayili
Turk Ceza Kanunu?® kapsaminda degerlen-
dirilebilecektir.
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ASSESSMENT OF THE PLACE OF SECRET PATENTS IN THE TURKISH

INDUSTRIAL PROPERTY LAW AND ITS APPLICATION

B. Secrecy Patent Under USA
Law

The laws of many countries generally con-
tain provisions for decisions on the secrecy
of patent applications relating to national
defense. In particular, USA has detailed reg-
ulations and a rich case law on inventions
important to national security, i.e. secret
patents. The development, secrecy and pro-
tection of defense technologies are carried
out within the framework of secret patent
provisions®.

Firstly, US patent law provides for three types
of secrecy patent order to be issued. The first
of these is called as “Type I Secracy Order”
and such secrecy patents may be filed for
foreign patents in certain countries - those
that have a mutual trust agreement with the
USA. In the other “Type Il Secracy Order”
and “Type lll Secracy Order”, the effect of
the secrecy decision is more intense®'. On
the other hand, legal opinions on the use of
secrecy patents by and/or for the state have
also been issued in the context of court deci-
sionsin USA patent law. Although there isno
explicit provision permitting the use of pat-
ented inventions by the state when deemed
necessary, it is accepted that the use of pat-
ented inventions for the benefit of the state
is subject to expropriation claims. Although
it was initially thought that the above provi-
sion would not cover the secrecy patent as
an invention that has not yet been patented,
it has been accepted that the provisions of
the expropriation compensation claim also
apply to the secrecy patent, with the accep-
tance that technical information (know-how),
which is a trade secret before the courts, al-
though not patented, has the characteristics
of private property®2.

C. Secrecy Patent in Turkish
Patent Practice

Under the Intellectual Property Law, the
rights relating to inventions are not protected
at the time of their creation, but at the time of
filing the application with the competent in-
stitution. In this respect, the inventors will not
be able to use the rights arising from the pat-
ent within the framework of Code No. 6769
(offering for sale, selling, importing, manufac-
turing, using, leasing or licensing the product
obtained by the product or process covered
by the patent to third parties) without apply-
ing for their inventions covered by the patent
to TurkPatent. In order for the exclusive rights

B. ABD Hukuku’nda Gizli Pa-
tent

Pek ¢ok ulke hukukunda genellikle milli sa-
vunmayi ilgilendiren patent bagvurularina
iliskin gizlilik kararn hususunda hukumler
bulunmaktadir. Bilhassa Amerika Birlesik
Devletleri (“ABD"), milli gavenlik agisindan
o6nem taslyan buluslar bir diger ifade ile gizli
patentlere yonelik detayli duzenlemelere ve
zengin ictihat birikimine sahiptir. Savunma
teknolojilerinin gelistirilmesi, gizli tutulmasi
ve korunmasi gizli patent huktumleri cerceve-
sinde gerceklestirilmektedir.

Oncelikle, ABD patent hukukunda Gg tur giz-
li patent karari verilebilecegi duzenlenmistir.
Bunlardan birincisi “Type | Secracy Order”
seklinde anilmakta ve bu tur gizli patentlerin
belirli tlkelerde -ABD ile karsilikli given anlas-
masi olan- yabanci patent bagvurusuna izin
verilmektedir. Diger “Type Il Secracy Order”
ve "Type lll Secracy Order”'da gizlilik karar-
nin etkisi daha yogun goérulmektedir®. Ote
yandan, ABD patent hukukunda mahkeme
kararlari ¢cercevesinde gizli patentin devlet
tarafindan ve/ veya devlet icin kullanilmasina
yonelik hukuki gorusler de olusturulmustur.
Patentli buluslarin gerekli goruldugu takdir-
de devlet tarafindan kullanilmasi hakkinda
acik yetki veren duzenleme bulunmamakla
birlikte, devlet lehine patentli buluslarin kul-
laniminin kamulastirma tazminati taleplerine
konu olacagi kabul gormektedir. Anilan huk-
mun henlz patent alinmamis bir bulus olarak
gizli patenti kapsamayacagi basta dusunulse
de patentli olmasa da mahkemeler nezdinde
ticari sir niteligindeki teknik bilgilerin (know-
how) 6zel mulk vasfini tagidiginin kabulu ile
kamulastirma tazminati talebi haktmlerinin
gizli patent hakkinda da gecerli oldugu kabul
edilmistirs2,

C. Turk Patent Hukuku Uygu-
lamasinda Gizli Patent

Fikri mulkiyet hukuku cercevesinde bulus-
lara iliskin haklar yaratilmalari ile degil yetkili
kurum nezdinde gerceklestirilen basvuru ile
koruma kapsamina alinmaktadir. Bu itibarla,
bulus sahiplerinin patente konu buluslarini
TurkPatent nezdinde basvurmaksizin SMK
cercevesinde patentten dogan haklar (pa-
tent konusu urtn veya usul ile elde edilen
urtindn satisa sunulmasi, satilmasi, ithali,
uretilmesi, kullanilmasi, kiralama veya lisans
verme gibiislemle ¢uncdu kisilere kullanidir-
Imasi) kullanmasi mumkun olamayacaktir.
inhisari haklarin bulus sahibi nezdinde dog-
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of the inventor to arise, the invention must
have been duly made available to the pub-
lic®. The exclusive rights of the inventor over
the patent are of an absolute nature and enti-
tle the inventor to request the prohibition of
third parties by declaring that the acts consti-
tute infringement in cases where the inven-
tion subject to the patent and/ or the product
resulting from the invention, including the
usurpation of the patent right, is offered for
sale, sold, imported, produced, used, leased
or licensed to third parties without the inven-
tor's consent. It is recognised that the main
issue to be assessed in patent infringement
relates to the claims of the disputed inven-
tions®. In this respect, the patent applicants
published by TurkPatent, whether they are
registered or not, have the capacity of active
hostility in the sense of patent infringement
cases and the patent applicant has the right
to use the rights arising from the patent
against the infringer who has been informed
about the application or its scope.

It is clear that the exclusive rights granted to
the inventor are not valid for the inventions
subject to a secrecy patent decision due to
non-publication of the patent application
based on its secret nature before TurkPat-
ent. This is because the claims, description,
etc. prepared by the inventor are not made
available to the public either by TurkPat-
ent or by the applicant/ inventor within the
scope of the patent application kept secret
for reasons of national security. Thus, it is
accepted that owners of secrecy patents
cannot file patent infringement lawsuits due
to their lack of hostile capacity. However, ar-
ticle 141/3 of the Code No. 6769, which is
an exception to this rule, provides that “From
the date of publication of the patent applica-
tion or utility model application under Arti-
cle 97, the owner of the patent application or
utility model application shall be entitled to
sue for infringement of the invention. If the
infringer has been informed of the applica-
tion or its scope, the publication of the appli-
cation shall not be taken into account. If the
court decides that the infringer acted in bad
faith, the existence of the infringement be-
fore publication shall be accepted”®. In this
case, even if the claims are not published, it
is possible for the owner of secrecy patent
to claim before the courts for detection, pro-
hibition and refusal of infringement against
the malicious third party who is aware of the
invention in case of infringement of the pat-
ent right.
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masi i¢in bulusun usullne uygun sekilde
topluma arz edilmis olmasi gerekmektedir3?,
Bulus sahibinin, patent hakki Gizerinde sahip
oldugu inhisari haklar mutlak hak niteliginde
olup, bu haklar; bulus sahibine, patent hak-
kinin gaspi da dahil patent konusu bulusg
ve/ veya bulus neticesindeki Grinun rizasi
olmaksizin satisa sunulmasi, satilmasi, ithali,
uretilmesi, kullanilmasi, kiralama veya lisans
verme gibi islemle Uguncu kisilere kullandi-
rilmasi hallerinde eylemlerin tecavuz teskil
ettiginin tespiti ile tecavtztn men’i ve ref’ini
talep etme yetkisi tanimaktadir. Patent hak-
kina tecaviz iddialarinda asil degerlendirile-
cek hususun uyusmazlik konusu buluslarin
istemlerine iligkin oldugu kabul edilmekte-
dir®4, Bu itibarla, tescil edilip edilmedigine
bakilmaksizin TurkPatent nezdinde yayinla-
nan patent basvuru sahipleri ile patent hak-
kina tecavuz davalari bakimindan aktif hu-
sumet ehliyeti bulundugu gibi, basvurudan
veya kapsamindan haberdar edilmis patent
inlal edene yonelik patent bagvuru sahibinin
patentten dogan haklar kullanma hakki bu-
lunmaktadir.

Gizlilik kararn verilen patent basvurulari-
nin TurkPatent nezdinde yayinlanmamasi
nedeniyle bulus sahibine taninan inhisari
haklarin gizli patent kararina konu buluslar
bakimindan gecerli olmadigi aciktir. Zira,
bulus sahibi tarafindan hazirlanan istemler,
tarifname vd. milli givenlik nedeniyle gizli
tutulan patent basvurusu kapsaminda ge-
rek TurkPatent tarafindan gerekse basvuru/
bulus sahibi tarafindan umuma arz edilme-
yecektir. Boylelikle gizli patent sahiplerinin
patent tecaviz davalarinda husumet ehliyeti
bulunmamasi nedeniyle taraf olamayacagi
kabul edilmektedir. Ancak bu kurala istisna
teskileden SMK’nin 141/3. maddesi, “Patent
bagvurusunun veya faydali model bagvuru-
sunun 97 nci maddeye gore yayimlandigi
tarihten itibaren, patent basvurusu veya
faydali model basvurusu sahibi, bulusa vaki
tecavuzlerden dolayr dava agmaya yetkilidir.
Tecavuz eden, basvurudan veya kapsamin-
dan haberdar edilmis ise basvurunun yayim-
lanmis olmasina bakilmaz. Tecavliz edenin
kotuniyetli olduguna mahkeme tarafindan
huakmolunursa, yayimdan énce de tecavuzu
varligi kabul edilir.” huUkmunu haizdir®®. Bu iti-
barla, istemleri yayinlanmamis olsa dahi gizli
patent sahibinin patent hakkinin ihlali duru-
munda bulustan haberdar olan kéta niyetli
ucunu kisinin ihlaline karsilik mahkemeler
nezdinde tecavuzun tespiti, men’i ve ref’ini
talep etmesi mumkuandur.
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However, articles 99/3 and 99/7 of the Code
No. 6769 is as follows: “If no opposition is
filed or if the opposition is deemed not to
have been filed, the decision to grant the pat-
ent shall become final and the final decision
shall be published in the Bulletin. (...) The final
decision on the opposition shall be published
in the Bulletin. If it is decided to maintain the
patent in amended form in accordance with
paragraphs 5 and 6, the amended form of the
patent shall be published in the Bulletin”. Arti-
cle 141/4 of the Code No. 6769, on the other
hand, provides that prior to the publication
provided for in article 99, the courts shall not
be competent to decide on the validity of
the claims raised in respect of infringement
of patent rights. Therefore, it can be stated
that the court should make the publication of
the relevant patent application in the Official
Patent Bulletin after the secrecy decision is
lifted by the Ministry and the secret patent is
deleted from the registry, as a matter of wait-
ing, without deciding on the claims of the
inventor claiming infringement with respect
to the patent application.

There is no clear provision in the legislation
regarding the application of the issue of the
waiting period for the courts to decide on
patent infringement claims within the scope
of the secrecy patent. It can be said that the
indefinite period of time due to the termina-
tion of the examination proceedings con-
cerning the invention for which a decision
on a secrecy patent has been made, and the
lack of a definite date for the end of the deci-
sion on secrecy, creates a reservation before

Bununla birlikte SMK'nin 99/3 ile 99/7.
maddeleri aynen “itiraz yapilmamasi veya
itirazin yapilmamis sayilmasi durumunda,
patentin verilmesi hakkindaki karar kesinle-
sir ve nihai karar Bultende yayimlanir. (...) iti-
raz sonucunda verilen nihai karar Baltende
yayimlanir. Besinci ve altinci fikra uyarinca
patentin degistirilmis haliyle devamina karar
verilmesi durumunda, patentin dedistirilmis
hali Bultende yayimlanir.” seklinde duzen-
lenmistir. SMK 141/4. maddesi ise 99. mad-
dede 6ngoralen yayimlardan énce, patent
hakkina tecavuz iddialari bakimindan 6ne
surulen iddialarin gecerliligine iliskin olarak
mahkemelerin karar verme yetkisi olmadigini
duzenlemektedir. O halde, patent basvuru-
suna iligkin ihlal iddiasinda bulunan bulus
sahibinin iddialarina yonelik karar verilmek-
sizin mahkemeninilgili patent bagvurusunun
Bakanlik tarafindan gizlilik kararinin kaldirl-
masi ve gizli patentin sicilden silinmesinin
ardindan Resmi Patent Bulteni'nde yayimi
hususunu bekletici mesele yapmasi gerek-
tigi ifade edilebilir.

Mahkemeler nezdinde patent hakkina teca-
vUziddialarinin karara baglanmasi adina 6n-
gorulen bekletici meselenin gizli patent kap-
saminda ne sekilde uygulanacagina iliskin
mevzuatta acik hukum bulunmamaktadir.
Gizli patent karari verilen bulusa dair incele-
me sureglerinin durmasi ve gizlilik kararinin
son bulacagi kesin bir tarihin bulunmamasi
sebebiyle olusan belirsiz bir zaman diliminin
mahkemeler nezdinde bekletici mesele hu-
susunda ¢ekince olusturdugu soylenebilir.
Nitekim, adli yargi ilk derece mahkemesi®®
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the courts on the issue of the waiting period.
As a matter of fact, the Court of First Instance
of the Judicial Jurisdiction?®, without mak-
ing a reservation issue regarding the allega-
tions that the patent application subject to
the secrecy patent made by the defendant
constitutes an infringement of the plaintiff’s
patent application, stated that “when the en-
tire scope of the file, the evidence, the expert
report and the Turkish patent records are eval-
uated together; the patent application dated
07/08/2018 and numbered. ....., of which the
plaintiff is the applicant and inventor, has not
yet been finalised and there is no finalised set
of claims, and the patent application filed by
the defendant and numbered...... is still at the
filing stage and it is not clear whether it will be
registered or not. It is therefore not possible to
compare the patent applications since there
is no finalised patent registration”, and a deci-
sion was taken to dismiss the case.

In the doctrine, the unfair competition pro-
visions regulated in article 56 of the Turkish
Commercial Code No. 6102 and its continua-
tion are shown as another regulation that can
be applied in case of non-publication of the
claims of the secret patent, other than relying
on the bad faith of the third party who com-
mitted the infringement - being aware of the
invention®. Although the inventor cannot
be a party to the infringement dispute due
to the non-publication of the patent right, it
is accepted that the inventor can file a lawsuit
based on the unfair competition provisions.
It should be noted that the interests of the
parties in an unfair competition claim are not
the same as those in a patent infringement
claim. Although the economic interestsin the
mentioned disputes are the same, the ways
to determine the infringement are different
in law and practice. For instance, patent in-
fringement does not necessarily require that
the product or process covered by the pat-
ent be used and that such use cause material
damage®. In sum, it can be said that there is
alegal gap in the Code No. 6769 in disputes
regarding the infringement of a secrecy pat-
ent. In cases where the subject matter of the
dispute before the courts is related to the
secrecy patent, it is seen that no evaluation
on the merits is made on the grounds that
the decision to grant a patent has not been
published, and in cases where it is possible
to claim infringement without publication
pursuant to article 141/3 of the Code No.
6769, there is no regulation on the issue of
making a matter of waiting.

UYGULAMADAKI YERI HAKKINDA BiR DEGERLENDIRME

nezdinde davali tarafindan gercgeklestirilen
gizli patente konu patent bagvurusunun da-
vacl tarafin patent basvurusuna ihlal teskil
ettigine yonelik iddialar hakkinda bekletici
mesele yapilmaksizin “Tum dosya kapsami
deliller bilirkisi raporu ve Turk Patent Kayit-
lan birlikte degerlendirildiginde; davacinin
bagvuru ve bulug sahibi oldugu 07/08/2018
basvuru tarihli ve ...... nolu patent bagvu-
rusu henuiz kesinlesmemis ve kesinlesmis
bir istem takimi bulunmamakta, yine davali
tarafca basvurusu yapilan ...... nolu patent
basvurusu da hentiz basvuru asamasinda
olup tescil edilip edilmeyecedi belli degildir.
Dolasiyla ortada kesinlesmis bir patent tes-
cili bulunmadigindan patent bagvurularinin
karsilastinlmasi mamkadn degildir.” seklinde-
ki gerekce ile davanin reddine yonelik karar
tesis edilmistir.

Doktrinde gizli patente iligkin istemlerin ya-
yinlanmamasi durumunda ihlali gercekles-
tiren icuncu kisinin kotu niyetine -bulustan
haberdar olunmasi- dayanilmasi haricin-
de basvurulabilecek bir diger duzenleme
olarak 6102 sayili Turk Ticaret Kanunu 56.
maddesi ve devaminda duzenlenen haksiz
rekabet hukumleri gosterilmektedir. Bulus
sahibinin, patent hakkinin yayinlanmamasi
sebebiyle patent hakki ihlali uyusmazlik-
larinda taraf olamayacaksa da haksiz reka-
bet hukumlerine dayali olarak dava ikame
edebilecegi kabul edilmektedir®’. Belirt-
mek gerekir ki haksiz rekabet iddialarinda
s6z konusu taraflarin menfaatleri ile patent
hakki ihlalinde s6z konusu menfaatler bir
degildir. Anilan uyusmazliklarda ekonomik
menfaatler ortak olsa da mevzuatta ve uy-
gulamada ihlalin tespitinde izlenecek yollar
farklidir. S6z gelimi, patent hakki ihlalinde
mutlaka patente konu Urun ya da usulln
kullanilmasi, bu kullanimlardan maddi bir
zararin meydana gelmis olmasi aranmamak-
tadir®8, Ezcumle, gizli patentin ihlaline iliskin
uyusmazliklarda SMK’'da kanun boslugu
bulundugu séylenebilecektir. Mahkemeler
nezdinde uyusmazlik konusunun gizli pa-
tente iliskin oldugu durumlarda patent ve-
rilmesi kararinin yayinlanmadigi gerekcesi
ile esasa iliskin degerlendirme yapilmadigi,
SMK md. 141/3 uyarinca yayin olmaksizin
tecavuz iddiasinda bulunmanin mumkun
oldugu durumlarda ise bekletici mesele ya-
pilma hususunda duzenleme bulunmadigi
goralmektedir.
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ASSESSMENT OF THE PLACE OF SECRET PATENTS IN THE TURKISH

INDUSTRIAL PROPERTY LAW AND ITS APPLICATION

IV. CONLUSION

The patent right is a legal basis for the protec-
tion of intellectual property as well as for the
protection of economic interests of persons
who make a new invention in the technical
field. In order to obtain a patent, the inventor
must first apply for a patent. The patent ap-
plication contains elements that the inventor
must prepare for carefully. In particular, claims
and description show that the invention is
new, applicable to industry and involves an
inventive step. The secrecy patent is deter-
mined during the first examination of the pat-
ent application before TurkPatent according
to whether it is important for national security
within the framework of the opinion of the
Ministry. If the Ministry decides to keep the
invention covered by the patent application
secret, the patent application procedure is
carried out confidentially without publishing
the specification and claims contrary to the
rule. The lack of objective criteria in the Code
No. 6769 for this secrecy decision and the lack
of sufficient studies in the doctrine are among
the issues criticised.

In addition, the provisions of the law on in-
fringement of a secrecy patent appear to be
inadequate. According to the practice of the
Code No. 6769, the claims of inventors against
third parties for infringement of patent rights
(with the exception of Article 141/3 of the Code
No. 6769) can only be heard after the publi-
cation of the relevant application by TurkPat-
ent. In addition, pursuant to article 141/4 of
the Code No. 6769, the courts cannot give a
judgement on the disputed patent application
without the publication of it. However, accord-
ing to the Ministry, it is not appropriate for the
owners of secret patents to have to wait for the
lifting of a secrecy order of indefinite duration
in infringement proceedings concerning pat-
ents whose claims have not been published.

It is observed that there is no constitutional
review of the secrecy patent. The patent right
is one of the industrial property rights and can
only be restricted to the extent required by the
public interest in accordance with article 35
of the Constitution. However, it cannot be
considered reasonable to restrict the use of a
patent, which is usually made by the inventor
foreconomic gain, within the framework of an
undefined concept such as national security.

In practice, it can be said that there are a few
more issues that may be problematic about
the secret patent. Firstly, there is no explicit

IV. SONUGC

Patent hakki, teknik alanda yeni bir bulus ger-
ceklestiren kisilere ekonomik menfaatlerinin
de korunmasi yaninda fikri mulkiyetlerinin de
korundugu yasal bir zemin olusturmaktadir.
Bulus sahibi kisinin patent hakkina sahip
olmasi icin 6ncelikle patent basvurusunu
gerceklestirmesi gerekmektedir. Patent bas-
vurusu, bulus sahibinin titizlikle hazirlamasi
gereken unsurlara sahiptir. Ozellikle istemler
ve tarifname bulusun yeni, sanayiye uygula-
nabilir ve bulus basamagina sahip oldugunu
gostermektedir. Gizli patent, gerceklestirilen
patent basvurusunun TurkPatent nezdinde
ilk incelemesi sirasinda Bakanligin goru-
su cercevesinde milli guvenlik agisindan
onemli olup olmadigina gore belirlenir. Sayet
Bakanlik, patent basvurusuna konu bulusu
gizli tutmay:i takdir ederse patent basvuru
sureci kuralin aksine tarifname ve istemler
yayinlanmaksizin gizli olarak surdurulecek-
tir. Bu gizlilik kararina yonelik SMK’da objek-
tif 6lcutlerin bulunmamasi ve doktrinde de
yeterli calismanin yer almamasi elestirilen
hususlardandir.

Yani sira, gizli patentin ihlaline iliskin kanun-
da yer alan duzenleme yetersizdir. SMK uy-
gulamasi uyarinca bulus sahiplerinin temel
olarak uguncu kisilere karsi patent hakki ih-
lallerine yonelik iddialarin (SMK md. 141/3
istisnasi harig) ilgili bagvurunun TurkPatent
nezdinde yayin karari akabinde dinlenebile-
cektir. Ayrica, SMK 141/4. maddesi uyarinca
mahkemeler tarafindan patent verilmesi kara-
riyayinlanmaksizin uyusmazliga konu patent
basvurular hakkinda hakum verilmesi mam-
kun degildir. Fakat, Bakanlik gérusu dogrul-
tusunda istemleri yayinlanmamig patentlere
iliskin ihlal davalarinda gizli patent sahiple-
rinin saresi belirsiz olan bir gizlilik kararinin
kaldinlmasini beklemek zorunda olmasi isa-
betli degildir.

Gizli patente iligkin anayasal bir degerlendir-
me bulunmadigi da gorulmektedir. Patent
hakki, sinai mulkiyet haklarindan olup Anaya-
sa’'nin 35. maddesi uyarinca ancak kamu ya-
rarinin gerektirdigi olcude sinirlanabilecek-
tir. Oysa bulus sahibi tarafindan cogunlukla
ekonomik kazan¢ gayesi ile gerceklestirilen
patent basvurusunun milli gavenlik gibi kap-
sami belirli olmayan bir kavram ¢cergevesinde
sinirlamaya tabi tutulmasi makul gérulmeye-
bilir.

Uygulamada gizli patent hakkinda sorun
olabilecek birka¢ hususun daha bulundugu

GIZLI PATENTIN 6769 SAYILI SINAI MULKIYET KANUNU VE

provision on whether the regulation enabling
the transfer of patent application is valid for se-
crecy patents. Although the proceedings of
the patent applications, which are decided to
be confidential, are suspended before Turk-
Patent, it cannot be said that the applicant’s
capacity to dispose is restricted. Even if the
inventor does not share the content of the pat-
ent application with unauthorised persons, it
is possible that the patent application, which
is kept secret solely for national security rea-
sons, may be considered interesting for com-
panies operating in technical fields such as
the defence industry. In this respect, it would
be beneficial to include an explicit provision in
the legislation regarding the transferability of
the confidential patent application.
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UYGULAMADAKI YERI HAKKINDA BiR DEGERLENDIRME

soylenebilir. Oncelikle, patent basvurularinin
devrini mumkun kilan duzenlemenin gizli
patent bakimindan gecerli olup olmadigina
iliskin acik hukam bulunmamaktadir. Gizliligi-
ne karar verilen patent muracaatlarinin Turk-
Patent nezdinde islemleri durmakla birlikte
basvuru sahibi agisindan tasarruf ehliyetinin
kisitlandigi sdylenemeyecektir. Bulus sahibi
patent basvurusunun icerigi hakkinda yetki-
li olmayan kisilerle paylasimda bulunmasa
dahi salt milliguvenlik nedeniyle gizli tutulan
patent basvurusunun savunma sanayii gibi
teknik alanlarda faaliyet gosteren firmalar ba-
kimindan ilgi ¢ekici goralmesi mumkundur.
Bu itibarla, gizli patent bagvurusunun devre-
dilebilirligine iliskin acik hukmuan mevzuatta
yer almasinda fayda bulunacaktir.
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